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INTRODUCTION 

This case involves permit conditions for Kinnard Farms 
Inc.'s concentrated animal feeding operation (CAFO) under 
Wisconsin' water pollutant discharge elimination system 
(WPDES) program. The Department of Natural Resources 
(DNR) prescribes conditions for permits issued to such 
operations in order "to assure compliance" with certain 
standards, including effluent limitations and groundwater 
protection standards, which are integral to protecting public 
health. Wis. Stat. § 283.31(3), (4). 

A group of Kinnard' s neighbors challenged Kinnard' s 
WPDES permit as needing certain additional conditions 
because of the proliferation of groundwater contamination 
found at or near the farm. After a contested case hearing, the 
presiding administrative law judge (ALJ) found that Kinnard 
failed to comply with manure storage requirements, and that 
fecal contamination was proliferating in nearby drinking 
wells. To assure compliance with the WPDES standards, the 
ALJ added an animal unit limit and groundwater monitoring 
condition to the permit. 

By operation of its administrative rules, DNR adopted 
the ALJ's decision. Nearly a year later, the former DNR 
Secretary reversed course, stating that 2011 Wis. Act 21 
prohibited the animal unit limit and offsite monitoring 
conditions because they were not "explicitly" provided by 
statute or rule. The DNR Secretary issued a new decision, 
which professed to be the final decision of the agency, and 
ordered that the two conditions not be added to the permit. 

The circuit court correctly reversed. Given the ALJ' s 
findings, off site groundwater monitoring and an animal unit_ 
limit "assured compliance" with effluent limitations and 
groundwater protection standards, and were therefore a 
proper exercise of authority under Wis. Stat. § 283.31. Act 21 
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did nothing to change the meaning or effect of that statute. 
And even taking Act 21 into account, permit conditions that 
assure compliance with Wis. Stat. § 283.31(3) are "explicitly 
permitted." Wis. Stat.§ 227.10(2m). Further, while the issue 
is now moot, the circuit court correctly concluded that the 
DNR Secretary erred in reversing DNR's decision, given the 
plain language of its rules of procedure. 

STATEMENT OF THE ISSUES 

1. Whether DNR has authority to prescribe an 
offsite groundwater monitoring condition and animal unit 
limit for a WPDES permit when it finds that such conditions 
assure compliance with Wis. Stat. § 283.31(3). 

The circuit court answered yes. 

The court of appeals certified this appeal to this Court 
without deciding the issue. 

This Court should answer yes. 

2. Whether the former DNR Secretary could 
"reconsider" her denial of review under Wis. Admin Code NR 
§ 2.20 and rewrite the agency's final decision when the former 
DNR Secretary did not grant review under Wis. Admin. Code 
NR § 2.20 within the code's 14-day time limit. 

The circuit court answered no. 

The court of appeals certified this appeal to this Court 
without deciding the issue. 

This Court should not address this issue because it 
meets none of the mootness doctrine's exceptions, but if 
this Court takes up the question, it should answer no. 

2 
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ORAL ARGUMENT AND PUBLICATION 

By accepting certification from the court of appeals, this 
Court has indicated that the case is appropriate for oral 
argument and publication. 

STATEMENT OF THE CASE 

I. Legal background. 

A. Federal Clean Water Act and WPDES 
program. 

1. Clean Water Act's NPDES program. 

In 1970, Congress enacted the Clean Water Act 
("the Act") "to restore and maintain the chemical, physical, 
and biological integrity of the Nation's waters." 33 U.S.C. 
§ 1251(a); Andersen v. DNR, 2011 WI 19, ii 33, 332 Wis. 2d 41, 
796 N.W.2d 1. To achieve this goal, Congress empowered the 
Environmental Protection Agency (EPA) to administer the 
National Pollution Discharge Elimination System (NPDES). 
See 33 U.S.C. §§ 1311(a), 1342. The Act prohibits the 
discharge of a pollutant by any person from any point source 
to navigable waters except when authorized by a permit 
issued under the NPDES program. See 33 U.S.C. §§ 1311(a), 
1342; see also Waterlieeper All., Inc. v. U.S. E.P.A., 
399 F.3d 486, 491 (2d Cir. 2005). A "point source" is "any 
discernible, confined and discrete conveyance ... from which 
pollutants are or may be discharged," including a ditch, well, 
or "concentrated animal feeding operation." 33 U.S.C. 
§ 1362(14). 

The Act mandates that every permit contain 
"(1) effluent limitations that reflect the best practicable 
control technology available to achieve pollution reduction, 
33 U.S.C. § 1311(b)(l)(A), and (2) any more stringent 
pollutant discharge limitations necessary to meet the 

3 
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water quality standards of the applicable body of water, 
§ 1311(b)(l)(C)." Andersen, 332 Wis. 2d 41, ,i 33 (footnotes 
omitted). The Act defines "effluent limitation" as "any 
restriction established by a State or the [EPA] Administrator 
on quantities, rates, and concentrations of chemical, physical, 
biological, and other constituents which are discharged from 
point sources into navigable waters." 33 U.S.C. § 1362(11); 
see also Andersen, 332 Wis. 2d 41, ,i 10 n.3. Effluent 
limitations, as they relate to Wisconsin law, will be discussed 
in further detail below. 

The Act authorizes EPA to allow states to administer 
their own permitting programs in lieu of the NPDES scheme, 
so long as those state programs meet certain federal 
requirements. 33 U.S.C. § 1342(b); Andersen, 332 Wis. 2d 41, 
,i,i 34-36. States are free to implement requirements that are 
more stringent than the federal program. 40 C.F.R. § 123.l(i); 
see also 40 C.F.R. § 123.25. 

Permits issued by authorized states are subject to 
review by EPA. 33 U.S.C. § 1342(d). If EPA objects to a state 
permit and the state does not change the permit to address 
EPA's concerns, EPA may issue its own permit for the facility. 
33 U.S.C. § 1342(d)(4). A state's proposed permit program 
"shall not be approved if the EPA determines that adequate 
authority does not exist for the state to issue permits which 
apply, and insure compliance with, the requirements of 
the Act and of 40 C.F.R. pt. 123." Andersen, 
332 Wis. 2d 41, ii 36; see also 33 U.S.C. § 1342(b)(l)(A), 
(b)(2)(A), (c)(l). EPA can withdraw its approval of a state 
permit program and take over the program if it finds that the 
state is not administering the program in accordance with 
the Act's requirements. 33 U.S.C. § 1342(c)(3); 40 C.F.R. 
§ 123.63(a). 

4 
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2. WPDES program. 

In 1974, EPA approved Wisconsin's WPDES permit 
program. Andersen, 332 Wis. 2d 41, ,r 37. DNR administers 
the WPDES program, Wis. Stat.§ 283.001(2), which is subject 
to federal oversight, 33 U.S.C. § 1342(c), (d); Andersen, 
332 Wis. 2d 41, ,r,r 39-40. Unlike the NPDES program, the 
WPDES program covers discharges to groundwater and 
requires compliance with groundwater protection standards. 
See Wis. Stat. § 283.01(20) (defining "[w]aters of the state" to 
include groundwater); Wis. Stat. § 283.31(3)(£). 

An owner or operator of a point source may not 
discharge pollutants into waters of the state unless it does so 
under a lawful WPDES permit issued by DNR. Wis. Stat. 
§§ 283.31(1), 283.37. Like federal law, Wisconsin law defines 
"[p]oint source" to include CAFOs. Wis. Stat. § 283.01(12)(a). 

B. WPDES permits for large livestock 
facilities. 

1. WPDES permit application process. 

WPDES permits are required for large CAFOs, that is, 
animal feeding operations with one thousand animal units or 
more. 1 Wis. Admin. Code NR §§ 243.03(31), 243.11. The CAFO 
may not discharge pollutants from manure or process 
wastewater into waters of the state until DNR has issued an 

1 An animal unit is "a unit of measure used to determine the 
total number of single animal types or combination of animal types, 
as specified in s. NR 243.11, that are at an animal feeding 
operation." Wis. Admin. Code NR § 243.03(5). Chapter NR 243 
provides methods for calculating the number of animal units. 
See Wis. Admin. Code NR § 243.05. As part of an application for a 
CAFO WPDES permit, the permittee is required to specify "the 
expected number of animal units at the operation for the first year 
of the permit and during the permit term." Wis. Admin. Code 
NR § 243.12(2)(a)6. 

5 
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individual WPDES permit or has issued a general permit 
allowing for such discharges. 2 Wis. Stat. § 283.31(1); 
Wis. Admin. Code NR § 243.11(3)(a). 

Once DNR receives a WPDES permit application, DNR 
must notify the public and receive comments for at least 
30 days and must hold a public hearing if requested. 
Wis. Stat. §§ 283.39, 283.49. 

WPDES permits last up to five years and may be 
reissued for additional five-year terms. Wis. Stat. § 283.53(1). 
Large CAFOs that hold WPDES permits must reapply for 
reissuance. Wis. Stat. § 283.53(3)(a). A reissuance application 
includes information on changes that have occurred during 
the current permit term, anticipated changes during the 
upcoming permit term, and any other information DNR 
requests in order to comply with its environmental analysis 
and review requirements in Wis. Admin. Code NR ch. 150. 
Wis. Admin. Code NR § 243.12(1)(d), (2)(b); Wis. Stat. 
§ 283.53(3). 

2. Relevant 
requirements. 

WPDES permit 

WPD ES permits generally regulate two basic areas of a 
CAFO: the production area, 3 and the area where manure is 
land applied to fields. A final permit application consists of 
many components related to these two areas, including a 

2 DNR may issue a WPDES general permit to cover a 
category or group of CAFOs when DNR has determined that the 
operations will not be covered by individual permits. Wis. Admin. 
Code NR § 243.121(1); Wis. Stat.§ 283.35. General permits are not 
at issue in this case. 

3 The "production area" is defined in relevant part as the 
animal confinement area, the manure storage area, the raw 
materials storage area, and the waste containment areas but not 
CAFO outdoor vegetated areas. Wis. Admin. Code NR § 243.03(54). 

6 
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description of existing and proposed manure storage facilities, 
process wastewater storage or treatment facilities, 
groundwater monitoring systems, permanent spray irrigation 
systems or other landspreading or treatment systems, a 
complete nutrient management plan, and any other 
information DNR requests to comply with its environmental 
analysis and review requirements in Wis. Admin. Code 
NR ch. 150. Wis. Admin. Code NR § 243.12(2); Wis. Stat. 
§ 283.37. 

DNR may issue a permit to a large CAFO for the 
discharge of certain pollutants 

upon condition that such discharges will meet all the 
following [requirements], whenever applicable ... : 

(a) Effluent limitations. 

(b) Standards of performance for new sources. 

(c) Effluent standards, effluents prohibitions 
and pretreatment standards. 

(d) Any more stringent limitations, including 
those: 

1. Necessary to meet federal or state water 
quality standards, or schedules of compliance 
established by the department; or 

2. Necessary to comply with any applicable 
federal law or regulation; or 

3. Necessary to avoid exceeding total 
maximum daily loads established pursuant to 
a continuing planning process developed under 
s. 283.83. 

(e) Any more stringent legally applicable 
requirements necessary to comply with an approved 
areawide waste treatment management plan. 

7 
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(f) Groundwater protection standards 
established under ch. 160. 

Wis. Stat. § 283.31(3). DNR "shall prescribe conditions for 
permits issued under this section to assure compliance with 
the requirements of sub. (3)." Wis. Stat. § 283.31(4). 

a. Effluent limitations. 

"Effluent limitation" is defined as "any restriction 
established by the department, including schedules of 
compliance, on quantities, rates, and concentrations of 
chemical, physical, biological, and other constituents which 
are discharged from point sources into waters of this state." 
Wis. Stat. § 283.01(6). Effluent limitations are set out in 
Wis. Stat. § 283.13. 

Effluent limitations include technology-based effluent 
limitations (TBELs) and water quality-based effluent 
limitations (WQBELs), among others. See generally 
https://www.epa.gov/npdes/permit-limits-tbels-and-wqbels; 
(see also R. 34:700, App. 19; 34:3835-36, 3842, 3848-49).4 

Relevant to this case, TBELs require permittees to implement 
the best technologies that are used to reduce the amount of 
pollutants discharged from a facility. See Wis. Stat. 
§ 283.13(2)(a) (discharges must comply with "[t]he application 
of the best practicable control technology currently 
available"). 

Effluent limitations and other federally required permit 
terms have been promulgated for categorical industries in 
many areas of the Wisconsin administrative code, including 

4 "R. 34" refers to the agency record in this matter, which 
was provided to the Court on a CD. "App." refers to Kinnard's 
Appendix, filed with this Court on Feb. 4, 2021. "Intervenor App." 
refers to the Appendix of the Legislative Intervenors (defined 
below), filed with this Court on Feb. 4, 2021. 
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for CAFOs in Wis. Admin. Code NR ch. 243. CAFO TBELs 
"are based on proper manure and process wastewater 
storage/containment (e.g., 180 days for liquid manure) and 
land application (adequate acreage for nutrients produced by 
the livestock) practices." (R. 34:3848; 34:677, App. 027).5 

Examples of TBELs for CAFOs in NR ch. 243 include 
the production area discharge requirement at Wis. Admin. 
Code NR § 243.13(2), which does not allow a discharge of 
manure to a navigable water except under certain site-specific 
conditions, and the requirement for a CAFO to have 
180 days of properly designed storage. Wis. Admin. Code 
NR §§ 243.13(2), 243.15(3)(i)-(k); (see also R. 34:665, 
App. 015.) The reason for the 180-day requirement is to allow 
for sufficient storage at a CAFO to contain manure produced 
by the herd through the winter months when spreading of 
manure is restricted to emergencies only. Wis. Admin. Code 
NR § 243.14(7)(a). Thus, the permittee must "operate and 
maintain [manure] storage facilities or system such that the 
180-day design requirement is met for all animals onsite." 
Wis. Admin. Code NR § 243.17(3)(a). 

Design volume for providing 180 days of storage for 
liquid manure "shall be calculated based on the maximum 
animals present at an operation for the period of time liquid 
manure and other wastes mixed with the liquid manure are 
to be stored during any 180-day period and other design 
considerations." Wis. Admin. Code NR § 243.15(3)(k). "Liquid 
manure and process wastewater storage and containment 
facilities shall be constructed with permanent markers to 
clearly indicate the margin of safety level and maximum 
operating levels." Wis. Admin. Code NR § 243.15(3)(e). 
"Liquid manure storage and containment facilities shall also 

5 Federal rules reqmre "adequate storage." 40 C.F .R. 
§ 122.42(e)(l)(i). 
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have a marker near the bottom of the facility indicating the 
level at which the facility provides 180 days of storage." Id. 

Another relevant TEEL is found in the CAFO nutrient 
management plan, which provides the amounts, timing, 
locations, and methods for land application of manure 
and process wastewater. See generally Wis. Admin. Code 
NR § 243.14; (R. 34:677, App. 27); see also Waterheeper All., 
399 F.3d at 501-02 (holding that, under the Act, the terms of 
nutrient management plans are effluent limitations under 
the parallel definition). 

A nutrient management plan is a required component 
of a WPDES permit application. Wis. Admin. Code 
NR § 243.14(1)(a); see also 40 C.F.R. §§ 122.42(e)(l), 412.4. 
CAFO owners or operators are responsible for the storage, 
management, and land application of all manure and process 
wastewater generated by the operation. Wis. Admin. Code 
NR §§ 243.142(1), 243.14(2). A nutrient management plan is 
designed to prevent manure or other wastewater runoff from 
fields to surface waters. The nutrient management plan is 
also designed to minimize the runoff of nutrients from the 
land to surface water or leaching of nutrients to groundwater 
by ensuring applied nutrients meet crop needs. 6 The nutrient 
management plan requires a CAFO to manage manure and 
process wastewater following specific procedures restrictions 
and prohibitions, e.g., Wis. Admin. Code NR § 243.14(2)-(10), 
including manure storage design of 180 days, Wis. Admin. 
Code NR § 243.14(9). As part of the nutrient management 
plan, DNR "may require the permittee to implement practices 
... when necessary to prevent exceedances of groundwater 
quality standards," including restrictions on nitrogen and 

6 See Wis. Dep't of Nat. Res., Nutrient 
Management Planning, https://dnr.wisconsin.gov/topic/CAFO/ 
NutrientManagementPlan.html. 
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phosphorus loadings or other nutrients and pollutants, 
restrictions on winter landspreading, and other management 
or site restrictions. Wis. Admin. Code NR § 243.14(10). 
Further, when land applying manure, "manure or process 
wastewater may not cause the fecal contamination of water in 
a well." Wis. Admin. Code NR § 243.14(2)(b)3. This effluent 
limitation is established to protect public health, and 
corresponds with the bacteria total coliform ground water 
protection standard, discussed below. 

CAFO permits also include WQBELs. To ensure 
compliance with surface water quality standards and 
groundwater standards, Wis. Admin. Code NR § 243.13(1) 
provides that "the department shall include conditions in a 
WPDES permit for the production area and ancillary service 
and storage areas ... that are necessary to achieve compliance 
with surface water and groundwater quality standards 
contained in chs. NR 102 to 105, 140 and 207." 

b. Groundwater 
standards. 

protection 

Wisconsin Stat.§ 283.31(3)(£) and (4) authorize WPDES 
permit conditions to assure compliance with groundwater 
standards under Wis. Stat. ch. 160. Wisconsin Stat. ch. 160 
authorizes "the use of numerical standards in all groundwater 
regulatory programs" which, "upon adoption, will become 
criteria for the protection of public health and welfare." 
Wi;. Stat. § 160.001. Thus, chapter 160 establishes "an 
administrative process which will produce numerical 
standards, comprised of enforcement standards and 
preventive action limits, for substances in groundwater." 
Wis. Stat. § 160.001(1). Further, "administrative procedures 
also provide for minimizing the concentration of substances in 
groundwater." Id. 
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The state groundwater standards and evaluation and 
response procedures for standard exceedances are found in 
Wis. Admin. Code NR ch. 140. That chapter applies to all 
facilities, activities, and practices that may affect 
groundwater quality and that are regulated under Wis. Stat. 
ch. 283. Wis. Admin. Code NR § 140.03. Relevant public 
health groundwater quality standards include total bacteria 
coliform (a family of bacteria which includes e-coli)7 and 
nitrates. Relevant here, table 1 in subchapter II of Wis. 
Admin. Code NR ch. 140 establishes a public health standard 
for "Bacteria, Total Coliform" set at zero. Wisconsin Admin. 
Code NR ch. 140 provides for responses when a substance of 
health or welfare concern is attained or exceeded (e.g., 

bacteria total coliform), and such responses include "the 
installation and sampling of groundwater monitoring wells." 
See Wis. Admin. Code NR § 140.24(4), Table 5; see also Wis. 
Admin. Code NR § 140.26(2), Table 6. 

Aside from Wisconsin Admin. Code NR ch. 140, Wis. 
Admin. Code NR ch. 243 requires discharges from a CAFO to 
comply with groundwater quality standards. For example, 
Wis. Admin. Code NR § 243.13(5)(a) provides that "[i]f a 
discharge of manure or process wastewater pollutants to 
waters of the state occurs, including a discharge allowed [by 
the permit], the discharge shall comply with groundwater and 
surface water quality standards." In addition, Wis. Admin. 
Code NR § 243.14(2)(b)6. provides that "[l]and application 
practices shall maximize the use of available nutrients for 
crop production, prevent delivery of manure and process 
wastewater to waters of the state, and minimize the loss 
of nutrients and other contaminants to waters of the 

7 See Wis. Dep't of Nat. Res., Bureau of Drinking Water and 
Groundwater, Bacteriological Contamination of Drinhing Water 
Wells, https://dnr.wi.gov/files/pdf/pubs/DG/DG0003.pdf. 
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state to prevent exceedances of groundwater and surface 
water quality standards." See also Wis. Admin. Code 
NR § 243.14(10). 

Under Wisconsin law, DNR "shall prescribe conditions 
for permits" "to assure compliance with" effluent limitations 
and groundwater protection standards. Wis. Stat.§ 283.31(4), 
(3)(a), (f). 

C. Process for challenging WPDES permitting 
decisions. 

Any permittee, applicant, affected state, or five or more 
affected persons may petition DNR for review of DNR's 
permitting decision and "the reasonableness of or necessity 
for any term or condition" of any permit. Wis. Stat. 
§ 283.63(1). If DNR grants the petition, DNR must hold a 
public hearing on the issues raised. Wis. Stat. § 283.63(1)(b), 
(d). 

If an ALJ is assigned to make the decision, the ALJ 
"shall prepare findings of fact, conclusions of law and decision 
subsequent to each contested case heard." Wis. Admin. Code 
NR § 2.155(1); see also Wis. Admin. Code NR § 2.155(2). 
"Unless the department petitions for judicial review as 
provided ins. 227.46 (8), Stats., the decision shall be the final 
decision of the department, but may be reviewed in the 
manner described in s. NR 2.20." Wis. Admin. Code 
NR § 2.155(1). 

Wisconsin Admin. Code NR § 2.20(1) provides that any 
party to a contested case who is adversely affected by a final 
decision after a contested case hearing may, "within 20 days 
after issuance of the decision, file a written petition for review 
by the [DNR] secretary or the secretary's designee." "Within 
14 days of the receipt of the petition, the secretary shall decide 
whether or not to grant the requested review." Wis. Admin. 
Code NR § 2.20(3). If the secretary grants review, the 
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secretary may "order the filing of briefs, presentation of oral 
argument, or a rehearing of all or part of the evidence 
presented at the original public hearing, or any combination 
thereof." Id. 

If the secretary does not grant NR § 2.20 review and if 
DNR does not petition for judicial review, the ALJ's contested 
case hearing decision is the final decision of the agency. 
Wis. Admin. Code NR §§2.155(1), 2.20(3). 

Any person adversely affected by DNR's decision may 
then petition for judicial review of that decision under 
Wis. Stat.§§ 227.52, 283.63(2). A petition for secretary review 
under NR § 2.20 "is not a prerequisite for appeal or review 
under ss. 227.52 to 227.53, Stats." Wis. Admin. Code 
NR § 2.20(4). 

II. Factual and procedural background. 

A. DNR issues Kinnard a WPDES permit, local 
residents challenge it, and a contested case 
hearing is held. 

Kinnard runs a large CAFO in Kewaunee County. 
(R. 34:0226.) In 2012, Kinnard sought to expand its operation 
by adding a second site ("Site 2") and over 3,000 animal units. 
(R. 34:0226.) That required approval from DNR and a new 
WPDES permit, which it applied for and received on 
August 16, 2012. (R. 34:0045.) Kinnard's WPDES permit was 
effective September 1, 2012, and was set to expire August 31, 
2017. (R. 34:0045-74, see also Intervenor App. 120-51.) 

After DNR issued the permit, five local residents (the 
individual petitioners here) sought administrative review 
under Wis. Stat. § 283.63. (R. 34:0001-32.) The petitioners 
lived near Kinnard' s proposed dairy expansion at Site 2, had 
private drinking wells, and expressed concern about 
groundwater contamination from Kinnard's expanded dairy, 
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given, among other things, the karst geology underlying the 

area. (R. 34:03-04.) Karst geology is characterized by 
shallow soils and fractured bedrock, which increase the risk 
of groundwater contamination from surface activities. 
(R. 34:672, App. 22.) 

The petitioners' claims included that the permit 
improperly failed to require monitoring to evaluate impacts to 
groundwater, (R. 34:12-17), and to set a maximum number of 
animal units, (R. 34:17-21). 

DNR granted the petition for a contested case hearing 
and referred the matter to the Division of Hearings 
and Appeals, where an ALJ presided over the hearing. 
(R. 34:39-110.) 

On October 29, 2014, the ALJ issued findings of 
fact, conclusions of law and an order. (R. 660 
80, App. 12-30.) The ALJ ordered that DNR modify the 
permit to include a plan for groundwater monitoring with no 
fewer than six wells, and "if practicable," at least two of which 
monitored groundwater quality impacts from off-site 
spreading. (R. 34:679, App. 29.) The ALJ further ordered that 
the permit be modified to reflect a maximum number of 

animal units at the facility in addition to current storage 
requirements. (R. 34:679, App. 29.) 

Regarding monitoring, the ALJ noted that "the level of 
groundwater contamination including E Coli bacteria in the 
area at or near the project site" is "very unusual," (R. 34:670, 
App. 20), as members of the public testified "that up to 

50 percent of private wells in the Town of Lincoln are 
contaminated and that as many as 30 percent of wells had 
tested positive for E.coli bacteria." (R. 34:670, App. 20.) "No 

witness for the dairy or the DNR disputed these numbers." 
(R. 34:670, App. 20.) "Numerous witnesses testified credibly 
and forcefully about the hardship and financial ruin that well 
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water contamination has had on their businesses, homes and 
daily life." (R. 34:670, App. 20.) Many witnesses whose homes 
were located five miles or fewer from the Kinnard Farm or a 
Kinnard landspreading field testified as to the contamination 
of their wells, and their belief that Kinnard Farms was the 
only likely source of the contamination. (R. 34:671, App. 21.) 

Based on the proximity of Kinnard's operation to the 
contaminated wells and the likely presence of karst features 
including fractured bedrock underlying the area, the ALJ 
concluded that it was essential for DNR to "utilize its clear 
regulatory authority" to ensure that Kinnard Farms 
"meet its legal obligation under Wis. Admin. Code 
NR [§] 243.14(2)(b)(3) not to contaminate well water with 
fecal bacteria from manure or process wastewater." 
(R. 34:671, App. 21.) Finding that the area was "'susceptible 
to groundwater contamination' within the meaning of 
[Wis. Admin. Code] § NR 243.15(3)[(c)2.a.]," the ALJ ordered 
the WPDES permit be modified "to include a groundwater 
monitoring plan which includes no less than six monitoring 
wells." (R. 34:672, App. 22.) "If practicable, the permit-holder 
shall include at least two monitoring wells which are located 
off-site[8] on voluntarily willing neighboring properties with 
water contamination issues or risks." (R. 34:672, App. 22.) 

The ALJ further concluded that DNR should modify the 
permit to reflect an animal unit maximum. (R. 34:673, 
App. 23.) The ALJ acknowledged that "[t]he number of animal 
units is not an effective sole method by which the DNR 
determines WPDES permit compliance." (R. 34:673, App. 23.) 
Since "[t]he measure of compliance with a discharge permit is 
how waste is managed," a practical short-term measure of 
whether the facility is exceeding the amount of waste it is able 

8 "Offsite" means areas where manure is land applied, rather 
than at the production area. 
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to store and land apply is by looking at the amount of manure 
in a pit. (R. 34:673, App. 23.) However, an animal unit 
maximum helps show when problems are likely to occur 
"because both generation and the discharge of manure is 
directly related to the number of animal units on site." 
(R. 34:673, App. 23.) The ALJ found that in 2009 and 2010, 
Kinnard failed to have permanent markers installed to allow 
a ready indication of when it had reached the 180-day limit of 
manure and wastewater storage. (R. 34:673, App. 23.) Under 
these site-specific circumstances, the ALJ ordered that the 
permit be modified to state a maximum number of animal 
units at the facility. (R. 34:673, App. 23.) 

B. The former DNR Secretary denies review of 
the ALJ's decision, but ten months later 
reconsiders that denial. 

Kinnard petitioned the DNR Secretary for review 
of the ALJ's decision on November 18, 2014. (R. 34:718); 
Wis. Admin. Code NR § 2.20. On November 25, 2014, the 
Secretary denied review, explaining that these issues were 
amenable to judicial review and that therefore the issues 
"would most appropriately [be] decided by the courts of this 
state." (R. 34:719, App. 32.) Kinnard then filed a petition for 
judicial review in the Kewaunee County Circuit Court. 
(R. 34:6419-47.) The circuit court dismissed the action, ruling 
that the ALJ's order was not final because DNR had not yet 
implemented the permit conditions the ALJ ordered and, 
therefore, it was not yet judicially reviewable under Wis. Stat. 
ch. 227. (R. 34:6922-23, App. 38-39.) 

After the case was dismissed, DNR consulted with the 
Wisconsin Department of Justice regarding the application of . 
2011 Wis. Act 21 to the ALJ's decision. (See R. 34:731-41.) 
After receiving a response, the DNR Secretary then issued a 
decision and order on September 11, 2015, that rejected the 
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permit conditions previously imposed. (R. 34:725-41, 
App. 44-47, see also Intervenor App. 43-58.) The Secretary 
stated that DNR "may not amend the WPDES Permit to 
include conditions unless those conditions are explicitly 
required or explicitly permitted by statute or by rule," that 
animal-unit maximums and off-site groundwater monitoring 
are not "explicitly required or explicitly permitted by 
statute or by a rule," and therefore, those conditions "will 
not be added" to the permit. (R. 34:727, App. 46 (citing 
Wis. Stat. § 227.10(2m)). Styling her response as a 
"re-consideration" of her earlier denial of Kinnard's Wis. 
Admin. Code NR § 2.20 petition, the Secretary explained that 
her order would "constitute the final agency action for all 
purposes under ch. 227 in this case." (R. 34:727, App. 46.) 

C. The circuit court reverses DNR's 2015 
decision. 

On October 12, 2015, Clean Wisconsin, an interested 
environmental group, filed a petition for judicial review in 
Dane County Circuit Court. (R. 1, Intervenor App. 35-78.) 
Likewise, the individual petitioners filed a petition for judicial 
review in Kewaunee County Circuit Court. (Petition, Oct. 12, 
2015 (Cochart v. DNR, Case No. 15-CV-0091)). The Dane 
County Circuit Court consolidated these cases into Dane 
County. (R. 33.) After briefing and oral argument, the 
circuit court reversed DNR and ruled for petitioners. (R. 42, 
App. 48-73.) 

It first determined that the ALJ's decision became 
DNR's decision when the Secretary denied Kinnard's 
Wis. Admin. Code NR § 2.20 petition for review. (R. 42:7-12, 
App. 54-59.) The court explained that DNR had by rule 
directed that the ALJ's decision was the final decision 
of the agency, unless DNR petitioned for judicial review. 
(R. 42:14-15, App. 61-62.) The court held that the ALJ's 
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